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Federal Acquisition Regulation 33.101 

Payment by Third Party, in solicita-
tions and contracts. Payment by a pur-
chase card may also be made under a 
contract that does not contain the 
clause at 52.232–36, to the extent the 
contractor agrees to accept that meth-
od of payment. 

(e) If the contract or agreement pro-
vides for the use of delivery orders, and 
provides that the ordering office des-
ignate the method of payment for indi-
vidual orders, the contracting officer 
shall insert, in the solicitation and 
contract or agreement, the clause at 
52.232–37, Multiple Payment Arrange-
ments, and, to the extent they are ap-
plicable, the clauses at— 

(1) 52.232–33, Payment by Electronic 
Funds Transfer—Central Contractor 
Registration; 

(2) 52.232–34, Payment by Electronic 
Funds Transfer—Other than Central 
Contractor Registration; and 

(3) 52.232–36, Payment by Third 
Party. 

(f) If more than one disbursing office 
will make payment under a contract or 
agreement, the contracting officer, or 
ordering office (if the contract provides 
for choices between EFT clauses on in-
dividual orders or classes of orders), 
shall include or identify the EFT 
clause appropriate for each office and 
shall identify the applicability by dis-
bursing office and contract line item. 

(g) If the solicitation contains the 
clause at 52.232–34, Payment by Elec-
tronic Funds Transfer—Other than 
Central Contractor Registration, and 
an offeror is required to submit EFT 
information prior to award— 

(1) The contracting officer shall in-
sert in the solicitation the provision at 
52.232–38, Submission of Electronic 
Funds Transfer Information with Offer, 
or a provision substantially the same; 
and 

(2) For sealed bid solicitations, the 
contracting officer shall amend 52.232– 
38 to ensure that a bidder’s EFT infor-
mation— 

(i) Is not a part of the bid to be 
opened at the public opening; and 

(ii) May not be released to members 
of the general public who request a 
copy of the bid. 

[64 FR 10540, Mar. 4, 1999, as amended at 68 
FR 56673, Oct. 1, 2003; 68 FR 61866, Oct. 30, 
2003] 
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AUTHORITY: 40 U.S.C. 121(c); 10 U.S.C. chap-
ter 137; and 42 U.S.C. 2473(c). 

33.000 Scope of part. 
This part prescribes policies and pro-

cedures for filing protests and for proc-
essing contract disputes and appeals. 

[50 FR 2270, Jan. 15, 1985] 

Subpart 33.1—Protests 
33.101 Definitions. 

As used in this subpart— 
Day means a calendar day, unless 

otherwise specified. In the computa-
tion of any period— 

(1) The day of the act, event, or de-
fault from which the designated period 
of time begins to run is not included; 
and 

(2) The last day after the act, event, 
or default is included unless— 

(i) The last day is a Saturday, Sun-
day, or Federal holiday; or 

(ii) In the case of a filing of a paper 
at any appropriate administrative 
forum, the last day is a day on which 
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48 CFR Ch. 1 (10–1–06 Edition) 33.102 

weather or other conditions cause the 
closing of the forum for all or part of 
the day, in which event the next day on 
which the appropriate administrative 
forum is open is included. 

Filed means the complete receipt of 
any document by an agency before its 
close of business. Documents received 
after close of business are considered 
filed as of the next day. Unless other-
wise stated, the agency close of busi-
ness is presumed to be 4:30 p.m., local 
time. 

Interested Party for the purpose of fil-
ing a protest means an actual or pro-
spective offeror whose direct economic 
interest would be affected by the award 
of a contract or by the failure to award 
a contract. 

Protest means a written objection by 
an interested party to any of the fol-
lowing: 

(1) A solicitation or other request by 
an agency for offers for a contract for 
the procurement of property or serv-
ices. 

(2) The cancellation of the solicita-
tion or other request. 

(3) An award or proposed award of the 
contract. 

(4) A termination or cancellation of 
an award of the contract, if the written 
objection contains an allegation that 
the termination or cancellation is 
based in whole or in part on impropri-
eties concerning the award of the con-
tract. 

[50 FR 2270, Jan. 15, 1985, as amended at 53 
FR 43391, Oct. 26, 1988; 54 FR 19827, May 8, 
1989; 60 FR 48225, Sept. 18, 1995; 62 FR 64933, 
Dec. 9, 1997; 66 FR 2132, Jan. 10, 2001] 

33.102 General. 

(a) Contracting officers shall con-
sider all protests and seek legal advice, 
whether protests are submitted before 
or after award and whether filed di-
rectly with the agency or the Govern-
ment Accountability Office (GAO). (See 
19.302 for protests of small business sta-
tus, 19.305 for protests of disadvantaged 
business status, and 19.307 for protests 
of service-disabled veteran-owned 
small business status.) 

(b) If, in connection with a protest, 
the head of an agency determines that 
a solicitation, proposed award, or 
award does not comply with the re-

quirements of law or regulation, the 
head of the agency may— 

(1) Take any action that could have 
been recommended by the Comptroller 
General had the protest been filed with 
the Government Accountability Office; 

(2) Pay appropriate costs as stated in 
33.104(h); 

(3) Require the awardee to reimburse 
the Government’s costs, as provided in 
this paragraph, where a postaward pro-
test is sustained as the result of an 
awardee’s intentional or negligent 
misstatement, misrepresentation, or 
miscertification. In addition to any 
other remedy available, and pursuant 
to the requirements of Subpart 32.6, 
the Government may collect this debt 
by offsetting the amount against any 
payment due the awardee under any 
contract between the awardee and the 
Government. 

(i) When a protest is sustained by 
GAO under circumstances that may 
allow the Government to seek reim-
bursement for protest costs, the con-
tracting officer will determine whether 
the protest was sustained based on the 
awardee’s negligent or intentional mis-
representation. If the protest was sus-
tained on several issues, protest costs 
shall be apportioned according to the 
costs attributable to the awardee’s ac-
tions. 

(ii) The contracting officer shall re-
view the amount of the debt, degree of 
the awardee’s fault, and costs of collec-
tion, to determine whether a demand 
for reimbursement ought to be made. If 
it is in the best interests of the Gov-
ernment to seek reimbursement, the 
contracting officer shall notify the 
contractor in writing of the nature and 
amount of the debt, and the intention 
to collect by offset if necessary. Prior 
to issuing a final decision, the con-
tracting officer shall afford the con-
tractor an opportunity to inspect and 
copy agency records pertaining to the 
debt to the extent permitted by statute 
and regulation, and to request review 
of the matter by the head of the con-
tracting activity. 

(iii) When appropriate, the con-
tracting officer shall also refer the 
matter to the agency debarment offi-
cial for consideration under Subpart 
9.4. 
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